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Trust Terms and the Trustee’s Duty of Care :
An Examination of Recent Cases in the United States
Regarding the Trustee’s Duty to Diversify
Hitoshi KIMURA
Section 3 of the U. S. Uniform Prudent Investor Act provides that a trustee
has a duty “to diversify the investments of the trust unless the trustee
reasonably determines that, because of special circumstances, the purposes
of the trust are better served without diversifying”. Given the widespread
adoption of the Uniform Prudent Investor Act in the U. S., most trustees are
bound by the principles set out by the Act unless the trust terms specify
otherwise. This article explores a trustee’s duty to diversify the trust
investment, the circumstances that justify the retention of the concentration,
and the standard of review by which the trustee’s liability is to be determined
when the trust terms abrogate the duty to diversify.
The duty to diversify is not absolute ; there are a number of circumstances
where a prudent fiduciary may conclude that other consideration outweigh
diversification, including cases in which the tax cost of diversifying assets is
too high, the trust property has a special relationship to the purpose of the
trust, it is substantially difficult to dispose of the trust property because of
the lack of the market, and so on.
Although it is a question of interpretation whether and to what extent and
authorization in the trust instrument to retain property received as a part of
the trust property dispenses with or modifies the trustee’s normal duty to
diversify trust investment, grants of discretion with respect to the
investment are strictly construed by courts and do not ordinarily result in a
broadening of the prudent investment standard.
A general authorization in the terms of the trust to retain investments
received as a part of a trust estate does not ordinarily abrogate the trustee’s
duty with respect to diversification. A majority of the courts have held that
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a clause authorizing the trustee to retain assets regardless of how
disproportionate the investment is compared to the entire portfolio resulted
in a waiver of the duty to diversify without a reference to the specific
concentration. The fact that an investment is permitted, however, does not
usually relieve the trustee of the fundamental duty to act with prudence.
Thus, courts tend to hold that a permissive provision without a reference to
the specific concentration does not relive trustees from scrutiny under a
prudence standard for investment decisions.
On the other hand, when a trust instrument specifically authorizes the
retention of certain investments in disproportionate amounts, and contains an
exculpatory clauses relieving the trustee of all liability for such retention, a
majority of courts have held that such language in the trust instrument alters
the prudence standard and renders it liable for breach of trust only in the
event of an abuse of discretion.
According to the Uniform Trust Code section 814, notwithstanding the
breadth of discretion granted to a trustee in the terms of the trust, the
trustee shall exercise a discretionary power in good faith and in accordance
with the terms and purpose of the trust and the interests of the beneficiaries.
Therefore, regardless of the breadth of the discretion granted to the trustee
with respect to the retention of the specific investment, the trustee has the
duty to investigate information necessary to make prudent investment
decisions, such as the need of the beneficiaries and the circumstances of the
trust assets in order to keep abreast of changes in these factual
circumstances, and examine with reasonable frequency whether the
investment decision is contrary to the purpose of the trust and the interests
of the beneficiaries.
Although trust instruments that abrogate the trustee’s duty to diversify
frequently contain exculpatory clauses that purport to relieve the trustee of
liability for the retention of certain investments, such clauses are to be
construed strictly against the trustee. In particular, an exculpatory term
drafted by the trustee is considered an abuse of a fiduciary relationship
unless the trustee proves that the term is fair and that its existence and

























contents were adequately communicated to the settlor.
Trust terms may forbid the acquisition of certain types of investments or
require that certain property be retained. Those mandatory provisions are
ordinarily binding on the trustee when managing the trust assets. When
compliance to the trust terms causes substantial harm to the trust or its
beneficiaries because of a change in circumstances, however, the trustee may
have a duty to apply to the court for permission to deviate from the terms of
the trust.
These points of view obtained through an examination of U. S. case law will
provide useful guidelines for Japanese trust law when construing trust terms
that purport to lessen or limit the trustee’s duty of care.
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